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A New Focal Point

Coverage disputes between 

insureds and their insurance 

companies over the scope of 

the term “suit” and whether 
insurers are obligated to provide insureds 
with a defense for quasi- judicial proceed-
ings relating primarily to environmen-
tal clean-up actions initiated by state and 
federal environmental agencies have been 
waged for decades. The Insurance Services 
Office (ISO) attempted to end the dispute 
by inserting a definition of the term “suit” 
that specifically addressed the types of pro-
ceedings that do and do not give rise to 
insurers’ duty to defend. Although a small 
handful of skirmishes continue to arise in 
the environmental context with respect to 
older versions of the general liability poli-
cies, ISO’s clarifying change in policy lan-
guage has largely laid the issue to rest, at 
least in the environmental context.

Yet, a new wave of coverage disputes 
interpreting the term “suit” in the construc-
tion defect arena promises to resurrect this 
coverage question and spur renewed litiga-
tion over an insurer’s obligations, if any, to 
defend such pre- litigation claims when tra-
ditional litigation has not yet commenced 
against an insured. In this regard, 32 states 
enacted “Right to Repair” statutes, which 
require homeowners to comply with cer-
tain “pre- litigation” measures before filing 
a lawsuit against a homebuilder- insured. 
The issue over an insurer’s obligation to 
defend homebuilder- insureds during this 
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W to a defense than his insured contempo-
raries who are legally attacked in a more 
conventional manner.” See Cont’l Cas. Co. 
v. Cole, 809 F.2d 891, 898 (D.C. Cir. 1987). 
The Supreme Court of North Carolina, for 
example, noted that so-called “compliance 
orders,” although not issued by a court, are 
in fact “an attempt by the State to ‘gain an 

end by legal process.’” C.D. Spangler Con-
str. Co. v. Indus. Crankshaft & Eng’g Co., 388 
S.E.2d 557, 570 (N.C. 1990). Similarly, the 
Alabama Supreme Court determined that 
the authority invested in the EPA in issu-
ing letters to potentially responsible par-
ties (PRP) for environmental pollution is 
almost absolute and that “a decision by the 
EPA to designate an insured as a PRP can-
not on any practical level be understood as 
anything less that the initiation of a ‘legal 
action’ constituting a ‘suit’ within the con-
templation of [a CGL policy].” Travelers 
Cas. Co. and Sur. Co. v. Ala. Gas Corp., 117 
So. 3d 695, 708 (Ala. 2012).

Other courts, however, adopt a more tra-
ditional meaning of the term “suit” and find 
in favor of insurers by limiting the term to 

mean only a formal complaint filed in a 
court of law. By way of example, the Califor-
nia Supreme Court concluded that the word 
“suit” means a civil action commenced by 
filing a complaint and, as a result, a PRP 
letter would not fall within that definition. 
Foster- Gardner v. Nat’l Union Fire Ins. Co., 
959 P.2d 265 (Cal. 1998). The Illinois Su-
preme Court reached a similar conclusion 
and held that a “duty to defend extends only 
to suits and not to allegations, accusations, 
accusations or claims which have been em-
bodied within the context of a complaint.” 
Lapham- Hickey Steel Corp. v. Prot. Mut. Ins. 
Co., 655 N.E.2d 842, 847 (Ill. 1995).

ISO Defines the Term “Suit” 
in Standard CGL Policies
In 1986, ISO modified the standard CGL 
policy form to include a definition for the 
term “suit.” In 1988, the definition was 
modified again to be more inclusive of 
alternative dispute resolutions. Finally, 
in 1996, a further revision was made to 
broaden the arbitration and dispute resolu-
tion forums. The term “suit” is now defined 
in standard CGL policies as follows:

“Suit” means a civil proceeding in which 
damages because of “bodily injury,” 
“property damage,” “personal injury,” or 
“advertising injury’ to which this insur-
ance applies are alleged. Suit includes

a) An arbitration proceeding in 
which such damages are claimed 
and to which the insured must 
submit or do submit with our 
consent; or

b) Any other alternative dispute 
resolution proceeding in which 
such damages are claimed and to 
which the insured submits with 
our consent.

The policy language change appears to 
eliminate most disputes between insureds 
and insurers in the environmental context 
as insureds are no longer able to argue that 
the term “suit” is undefined and, therefore, 
ambiguous. Courts, in turn, apply the def-
inition and reject attempts by insureds to 
broaden its application beyond the proceed-
ings set forth in the definition. See Hester 
v. Navigators Ins. Co., 917 F. Supp. 2d 290, 
296–99 (S.D.N.Y. 2013) (rejecting insured’s 
request to broaden term and finding defi-
nition plain and unambiguous). As a result, 

“pre- litigation” process is fast becoming a 
new focal point of duty to defend disputes 
between insureds and their insurers.

Defense Provisions in Standard 
Commercial General Liability Policies
The insuring agreement of Coverage A con-
tained in standard Commercial General Lia-
bility (CGL) policies obligates insurers to 
pay those sums that the insured becomes le-
gally obligated to pay as damages because of 
bodily injury or property damage to which 
the insurance applies. In addition, the insur-
ing agreement provides that the insurer will 
defend the insured against any suit seek-
ing those damages. Prior to 1986, the term 
“suit” was not defined in the ISO CGL policy 
form, which, as discussed below, gave rise to 
highly contested coverage litigation and a 
vast array of differing approaches taken by 
numerous courts throughout the country 
confronting the issue. The inconsistency and 
uncertainty in approaches taken by courts 
between and within the states ultimately 
led to changes in the standard policy form. 
The changes are discussed in detail below.

Coverage Litigation Involving the Term 
“Suit” in the Environmental Context
The absence of a definition of “suit” in 
pre-1986 CGL policies resulted in signif-
icant coverage litigation over the mean-
ing of “suit” and the types of conduct that 
gave rise to insurers’ duty to defend in the 
environmental context. Coverage disputes 
arose as to whether requests by state and 
federal authorities for insureds to investi-
gate and clean-up contaminated properties 
and adversarial actions short of litigation 
gave rise to insurers’ duty to defend.

Some state courts find in favor of poli-
cyholders by applying a broad interpreta-
tion of the term “suit.” Adopting such an 
approach expands insurers’ defense obli-
gations by focusing on the nature of the 
proceeding in which a claim for dam-
ages against an insured is made. Many 
courts around the United States adopt 
this broad approach and conclude that all 
types of coercive administrative actions 
constitute “suits” giving rise to insurers’ 
defense obligations under CGL policies. 
These courts reason that “an insured who 
is being ‘proceeded against,’ albeit in a 
unorthodox fashion, is no less entitled 
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any ongoing coverage disputes between in-
sureds and insurers over what constitutes 
a “suit” in the environmental context in-
volve pre-1986 policy language. Insureds 
in the construction defect arena, however, 
are now beginning to challenge the defini-
tion of “suit,” arguing that pre- litigation re-
pairs processes constitute “suits” giving rise 
to insurers’ duty to defend.

States’ Enactment of Pre-Litigation 
“Right to Repair” Statutes
At least 32 states enacted legislation requir-
ing homeowners to notify builders of po-
tential construction defects and provide 
builders with an opportunity to correct the 
defect before homeowners initiate litigation. 
See e.g. Alaska Stat. §§09.45.881 - 09.45.899 
(2016); Ariz. Rev. Stat. §§12-1361 - 12-1366 
(2016); Cal. Civ. Code 895 - 945.5 (2016); 
Colo. Rev. Stat. §§13-20-802 - 13-20-807 
(2016); Fla. Stat. §§558.001 - 558.005 (2016); 
Nev. Rev. Stat. §§40.600 - 40.695 (2015); Tex. 
Prop. Code Ann. §§27.001-27.007 (2016).

Generally, “right to repair” statutes set 
forth certain procedural requirements that 
a homeowner must follow prior to filing 
a civil action in court. The statutes typi-
cally require the homeowner to notify the 
builder of an alleged defect within a speci-
fied time after discovery; although, in most 
states, failure to comply with this require-
ment does not bar the claimant from send-
ing a notice. Notable requirements by the 
builder include: (1)  responding to the 
claimant within a specified time, (2)  the 
right to inspect the property and notify 
subcontractors of the defect, (3)  conduct-
ing destructive testing, if necessary, and/or 
(4) offering to repair the alleged deficiency, 
settle the claim, or deny the claim. Many 
states, however, allow the homeowner to 
reject the builder’s offer, thus converting an 
opportunity for resolution into a mere hur-
dle to the homeowner filing a civil action. 
Further, some statutes are limited in scope 
and only apply to certain types of construc-
tion and/or defects.

Each state characterizes their “right 
to repair” statutes differently. By way of 
example, the Florida Legislature charac-
terizes “right to repair” statutes as follows:

The Legislature finds that it is beneficial 
to have an alternative method to resolve 
construction disputes that would reduce 

the need for litigation as well as protect 
the rights of property owners. An effec-
tive alternative dispute resolution mech-
anism in certain construction defect 
matters should involve the claimant fil-
ing a notice of claim with the contractor 
… that the claimant asserts is responsi-
ble for the defect, and should provide the 

contractor … and the insurer of the con-
tractor … with an opportunity to resolve 
the claim through confidential settlement 
negotiations without resort to further 
legal process.

Fla. Stat. §558.001 (2016) (emphasis added). 
In contrast, the California “right to repair” 
statute specifically states that the claim-
ant’s notice to the builder “…shall have the 
same force and effect as a notice of com-
mencement of a legal proceeding.” Cal. Civ. 
Code §910 (2016) (emphasis added).

Policyholders Challenge Whether 
“Right to Repair” Statutes Give 
Rise to a Duty to Defend
Right to Repair Statutes 
That Qualify as “Suits”
Certain “right to repair” statutes have a co-
ercive and binding effect on insured build-
ers. By way of example, in California, the 
Calderon Process was statutorily established 
to allow a homeowner’s association to take 
pre- litigation steps against a developer for 
construction defects. In Clarendon Amer-
ica Ins. Co. v. StarNet Ins. Co., a California 

appellate court determined that a notice of 
commencement pursuant to a Calderon No-
tice constituted a “suit” under a CGL policy. 
113 Cal. Rptr. 3d 585 (Cal. Ct. App. 2011), 
granting review, 242 P.3d 67 (Cal. 2010) (de-
ferring the matter pending the disposition of 
Ameron Int’l Corp. v. Ins. Co. of the State of 
Penn., 242 P.3d 1020 (Cal. 2010)), dismissing 
review, 121 248 P.3d 191 (Cal. 2011).

In Clarendon, a homeowners association 
presented its residential developer with a 
list of alleged construction defects to which 
the developer sought coverage under several 
of its subcontractors’ CGL policies. Id at 587. 
In addition to notifying the builder of the 
defects and the builder responding to these 
claims, the parties were required to select 
a dispute resolution facilitator to “preside 
over the mandatory resolution process.” Id 
at 589. The final event, pursuant to the stat-
ute, was a “[f]acilitated dispute resolution 
of the claim, with all parties, including pe-
ripheral parties, as appropriate, and insur-
ers, if any, present and having settlement 
authority.” Id. (internal quotation marks 
omitted). Although the purpose of the Act 
was to discourage unnecessary litigation, 
the court determined that the process was 
more than just a pre- litigation alternative 
dispute resolution requirement, as the pro-
cedures undertaken during the process and 
the results of the process were incorporated 
into and became part of the post- complaint 
litigation. Id. at 592. Furthermore, if timely 
notice was received of any testing and in-
spection, no additional inspection or test-
ing was allowed during the actual litigation. 
Id. The court, therefore, determined that the 
Calderon Process was an integral part of the 
litigation process because of the application 
and legal effect described in the Act and 
therefore constituted a “suit” for purposes 
of an insurer’s duty to defend. Id. at 592–93.

Similarly, in D.R. Horton Los Ange-
les Holding Co., Inc. v. American Safety 
Indemnity Co., the United States District 
Court for the Southern District of Califor-
nia determined that California’s “right to 
repair” statute set forth in the California 
Civil Code, Cal. Civ. Code 910, required 
an insurer to defend the policyholder at 
the time the defect notice was sent to the 
builder. 2012 WL 33070 *19 (S.D. Cal. 2012). 
The focus of the court’s holding was on the 
language of the statute, which stated that 
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W it “shall have the same force and effect as 
a notice of commencement of a legal pro-
ceeding.” Id. (internal quotation marks 
omitted).

Courts view other “right to repair” stat-
utes, not as a “civil proceeding,” but as “other 
alternative dispute resolution proceedings.” 
For example, in Melssen v. Auto- Owners, Inc. 
Co., a Colorado appellate court determined 
that the Colorado “right to repair” statute 
constitutes “alternative dispute resolution 
proceedings” within the post-1988 defini-
tion of “suit.” 285 P.3d 328 (2012). In that 
case, homeowners filed a notice of claim in 
accordance with the Colorado Defect Action 
Reform Act (CDARA) against their home-
builder for certain defects to their home. 
Id. at 332. The homebuilder tendered the 
claim to its insurer, who eventually denied 
the claim. Id. A lawsuit for breach of contract 
was filed against the insurer, who argued 
that the notice of claim did not constitute 
a “suit.” Id. at 333–34. The court disagreed, 
however, finding that not only did the notice 
of claim constitute “a civil proceeding,” but 
that the notice of claim also constituted an 
“alternative dispute resolution proceeding.” 
Id. at 334. In so holding, the court explained 
that, according to Black’s Law Dictionary, 
“alternative dispute resolution proceed-
ings” are procedures “for settling a dispute 
by means other than litigation, such as ar-
bitration or mediation.” Id.(internal quota-
tion marks omitted).

The procedure was less litigious 
than California’s process and the court 
focused on the legislative intent, which 
was to “encourage[] resolution of poten-
tial defect claims before suit is filed” and 
to “establish[] procedures that facilitate out-
of-court resolution of construction defect 
claims.” Id. at 335 (emphasis added) (inter-
nal quotation marks omitted). Interest-
ingly, the statute’s intent was set forth in a 
previous court ruling describing the “right 
to repair” statute, rather than articulated 
by the legislature in the statute itself. Id. 
Based on the language and purpose of the 
statute, the court concluded that the notice 
of claim process constituted an “alterna-
tive dispute resolution proceeding” and, 
as such, qualified as a “suit” since the term 
“suit” was defined to include “alternative 
dispute resolution proceedings.” Id. As far 
as consent, a requirement needed if the 

proceeding is deemed to be an “alternative 
dispute resolution proceeding,” the court 
concluded that there was sufficient evi-
dence in the record to raise a question of 
fact for the jury as to whether the insurer 
impliedly consented to the insurers’ notice 
of claim process. Id.

Right to Repair Statutes That 
Do Not Qualify as “Suits”
Courts do not universally conclude, how-
ever, that all pre- litigation proceedings 
mandated by right to repair statutes qual-
ify as “suits” so as to give rise to an insur-
er’s duty to defend. Some courts view right 
to repair statutes as a non- litigious process 
put in place to encourage resolution of con-
struction defect claims.

For example, the United States Court 
of Appeals for the Tenth Circuit in Cin-
cinnati Insurance Co. v. AMSCO Win-
dows, addressed whether Nevada’s “right 
to repair” statute was a “suit.” 593 Fed. 
App’x. 802 (10th Cir. 2014) (applying Utah 
law). In that case, the policyholder, which 
manufactured windows used in homes, 
was sued for defective products that alleg-
edly caused property damage. Id. at 804. 

According to the Nevada statute, before 
a claimant pursued a construction defect 
claim in a judicial proceeding, a detailed 
written notice must be provided affording 
the opportunity to inspect and repair the 
damage. Id. At the conclusion of the pre- 
litigation process, any unresolved claims 
may proceed to state court. Id. Some of 
the homeowners’ claims developed into a 
civil lawsuit, whereas others remained in 
the pre-suit phase. Id. at 805. The policy-
holder tendered the claims for defense to its 
insurer, but the insurer refused to defend 
and filed a declaratory judgment action. Id.

The trial court determined that the in-
surer had a duty to defend only those claims 
in active litigation and not the statutory pre- 
litigation claims. Id. On appeal, the policy-
holder argued that the statutory pre- litigation 
process was equivalent to a “civil proceeding” 
and required a defense. The court looked to 
the statute for guidance on the issue. Id. at 
809. According to the court, although the 
statute mandates participation, noncom-
pliance does not result in an adverse judg-
ment. Id. at 810–11. In other words, a party 
who fails to comply with the provisions of the 
statute faced limited consequences, which 
are not parallel to the case- determinative 
consequences of noncompliance in the con-
text of lawsuits or mandatory arbitrations. Id. 
Despite the fact that the statute specifically 
required the insurer to treat the claim as if 
a civil action had been brought against the 
contractor, the court found such a require-
ment a non- determinative factor based on 
the statutes nonbinding effect. Id. In dicta, 
the court noted that the Nevada “right to re-
pair” statute would be an “alternative dispute 
resolution” as to which the policy required 
the insurer’s consent, and which had not 
been given. Id.

Similarly, in Altman Contractors, Inc. v. 
Crum & Forster Specialty Ins. Co., a Flor-
ida federal court determined that a con-
struction defect notice did not constitute 
a “suit.” 124 F. Supp. 3d 1272, 1274 (S.D. 
Fla. 2015). In that case, Altman Contrac-
tors, Inc. (ACI) was served with a Notice of 
Claim and Supplemental Notices of Claim 
pursuant to Chapter 558 of the Florida stat-
utes, which provides a pre-suit procedure 
for a property owner to assert a claim for 
construction defects against a contractor. 
Id. ACI demanded that its insurer Crum 
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& Forster defend and indemnify it rela-
tive to the claims. Id. Although Crum & 
Forster hired a law firm to participate in 
the response to the notice, Crum & Forster 
denied ACI’s request to select its own coun-
sel and denied ACI’s request to be reim-
bursed for the fees and expenses it incurred 
prior to retention of counsel by Crum & 
Forster. Id. at 1275.

ACI filed suit seeking a declaration that 
Crum & Forster had a duty to defend and 
indemnify it against the 588 Notice. Id. 
The policy defined “suit” to include a civil 
proceeding, a term that was not further 
defined in the policy. Id. at 1279. The court 
therefore turned to the Black’s Law Diction-
ary definition of “civil proceeding,” which 
defined proceeding as a “judicial hearing, 
session or lawsuit in which the purpose is 
to decide or delineate private rights and 
remedies, as in a dispute between litigants 
in a matter relating to torts, contracts, 
property, or family.” Id. (internal quotation 
marks omitted). According to the court, 
nothing about the Chapter 558 process 
satisfied the definition. Id. The court fur-
ther noted that for something to be a “civil 
proceeding,” pursuant to the definition, 
there must be some forum and some deci-
sion maker involved. Id. at 1281. The Flor-
ida Legislature described Chapter 558 as a 
“mechanism,” not a “proceeding.” Id.

Because the court concluded that the 
Chapter 558 mechanism did not consti-
tute a “civil proceeding,” it also could not 
constitute an alternative dispute resolu-
tion “proceeding” and therefore did not 
constitute a “suit” under the Crum & For-
ster policy. Id. The court distinguished the 
dicta set forth in AMSCO, supra, as incon-
sistent with the court’s view of the defini-
tion of civil proceeding. Id. at 1282. The 
court, therefore, determined that Crum & 
Forster had no obligation under the terms 
of the insurance policies at issue to defend 
or indemnify ACI relative thereto, and that 
Crum & Forster did not breach the terms of 
the policies as a matter of law. Id.

The ruling in Altman was subsequently 
appealed to the United States Court of 
Appeals for the Eleventh Circuit. On 
August 2, 2016, the Eleventh Circuit deter-
mined that both Crum & Forster and ACI 
had reasonable interpretations of the term 
“suit,” but certification of the issue to the 

Florida Supreme Court was appropriate, 
given the policy implications with respect 
to the question of first impression. Alt-
man Contractors, Inc. v. Crum & Forster 
Specialty Ins. Co., 832 F.3d 1318 (11th Cir. 
2016). The Eleventh Circuit certified the fol-
lowing question: “Is the notice and repair 
process set forth in Chapter 558 of the Flor-
ida Statutes a ‘suit’ within the meaning of 
the CGL policies issued by C&F to ACI?” 
Id. at 1326. The Florida Supreme Court 
accepted the certified question and the par-
ties are currently briefing the issue.

Analyzing Tenders for Defense 
of “Right to Repair” Claims
Right to Repair Notices and 
Jurisdictional Case Law
If the jurisdiction requires an insurer to 
defend the pre- litigation process, like Cal-
ifornia or Colorado, an insurer, on receiv-
ing notice, should review the letter for 
potentially covered claims. If the letter 
is vague as to the damages sought, the 
insurer should consider retaining defense 
counsel for the insured to investigate the 
loss immediately, including a review of 
the alleged damages for potentially cov-
ered claims.

If courts in the jurisdiction conclude 
that the right to repair claim does not give 
rise to a duty to defend in the particular 
jurisdiction at issue, such as Nevada or 
Florida, the insurer should not ignore the 
notice provided by its policyholder. Rather, 
the insurer should conduct, at a minimum, 
a preliminary investigation of the claim, 
knowing that the claim may proceed to 
litigation in the future. The more difficult 
claims facing insurers are those in jurisdic-
tions where courts have not yet addressed 
the issue (i.e., jurisdictions other than Cal-
ifornia, Colorado, Florida or Nevada). As 
discussed below, in such situations, insur-
ers will need to analyze the policy language 
and the language and intent of the stat-
ute at issue in the context of the jurisdic-
tion’s duty to defend standard to determine 
whether the pre- litigation process could 
give rise to a defense obligation.

Policy Language and Definition 
of the Term “Suit”
As noted above, prior to 1986, the term 
“suit” was not defined in the ISO form 

CGL policy, which has led to a body of well- 
settled law and has resulted in insurers in 
a number of jurisdictions defending a vari-
ety of claims and pre- litigation demands. 
The post-1986 commercial general liability 
form now contains a specific definition of 
the term “suit” such that current liability 
policies differentiate between the term 
“claim” and “suit.” Although only the lat-
ter gives rise to an insurer’s duty to defend, 
a policyholder is still required to notify its 
insurer of a claim. Claim is not defined in 
the CGL policy, but is referenced in the con-
ditions part of the policy, titled “Duties In 
The Event of Occurrence, Offense, Claim 
or Suit.” Based on this provision, it is clear 
that policyholders, regardless of whether 
they are seeking a defense, are required 
to notify the insurer of claims. Right to 
repair notice letters would likely consti-
tute, at a minimum, a claim for which the 
policyholder must provide notice. If notice 
is not provided “as soon as practicable,” an 
insurer has a potential late notice defense, 
depending on the jurisdiction, even for the 
late notice of a right to repair letter. It is 
therefore imperative that an insurer first 
review its policy to determine if “suit” is 
defined at all and, if so, how it is defined.

Right to Repair Statutes at Issue
As discussed above, courts appear inclined 
to review the language and intent of the 
statute itself to determine if an insurer has 
a duty to defend. If the statute is similar to 
California in that it involves an adversar-
ial proceeding that is later incorporated 
into later-filed litigation, insurers should 
be prepared to retain counsel to defend the 
policyholder (assuming the notice relates 
to covered damages). If the statute is less 
litigious and merely involves certain pro-
cedures that have no binding effect on the 
post-legal proceeding, insurers may opt to 
monitor the loss, rather than retain defense 
counsel.

Of important note, the post-1986 def-
inition of the term “suit” specifies that it 
includes not only civil proceedings, but 
also mandatory arbitration proceedings 
(or arbitration proceedings consented to 
by the insurer) and “any other alternative 
dispute resolution proceeding consented to 
by the insurer.” The first scenario is fairly 
straightforward and would involve situa-
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arbitrate a matter pursuant to a manda-
tory arbitration requirement in the stat-
ute or a voluntary arbitration proceeding 
consented to by the insurer. Some “right to 
repair” statutes allow parties to engage in 
voluntary arbitration, which may be a suit-
able avenue to resolve the dispute with the 
insurer’s consent.

The second scenario is a bit different. 
Insureds seeking a defense in non- litigation 
or non- arbitration scenarios have argued 
that the term “other alternative dispute res-
olution proceedings” broadly encompasses 
situations involving such activities as for-
mal and informal settlement discussions 
and/or mediation sessions with adverse 
parties, when the discussions or voluntary 
mediation sessions are undertaken with 
the assistance of attorneys for the disput-
ing parties. If either of these procedures is 
encompassed within the pre- litigation pro-
cedures under the right to repair statute, 
the claim could give rise to a defense obli-
gation on the part of the insurer.

The Duty to Defend Standard 
Absent a Complaint
After examining the policy language, the 
notice, and the right to repair statute, the 
final step in evaluating whether a defense 
is owed in a pre- litigation construction 
defect procedure is to determine the alle-
gations and/or facts that can and cannot be 
relied on to make such a determination. In 
this regard, most pre- litigation procedures 
present difficulties because the mechanism 
to initiate the claim (often times some form 
of demand letter) does not involve a tradi-
tional complaint.

The majority of jurisdictions use the 
“four corner” or “eight corner” rule in 
determining an insurer’s duty to defend. 
That is, the court compares the allegations 
of the complaint with the terms of the pol-
icy to determine if a duty to defend exists. 
See, e.g., Jones v. Fla. Guar. Ass’n, Inc., 908 
So. 2d 435 (Fla. 2005); Kvaerner Metals Div. 
of Kvaerner U.S., Inc. v. Commercial Union 
Co., 908 A.2d 888 (Pa. 2006). When the 
actual facts are inconsistent with the alle-
gations of the complaint, the allegations of 
the complaint generally control in deter-
mining an insurer’s duty to defend. Higgins 
v. State Farm Fire & Cas. Co., 894 So. 2d 5 

(Fla. 2004). These rules allow for a definite 
document to be analyzed and reviewed to 
evaluate whether the plaintiff has asserted 
a potentially covered claim for which a 
defense is owed.

In holding that insurers are required to 
defend right to repair notices, courts have 
presented insurers with a practical problem: 

What claim documents should an insurer 
look to in determining whether the right to 
repair notices involve a covered claim and 
thus a duty to defend? By way of example, 
Florida’s 558 notice does not require the 
homeowner to assert that the contractor or 
builder is liable for damages or plead facts 
in good faith supporting a claim for relief. 
The notice need only “describe the claim 
in reasonable detail sufficient to determine 
the general nature of each alleged construc-
tion defect and a description of the damage 
or loss resulting from the defect, if known.” 
Fla. Stat. §558.004(1). With such minimal 
requirements, and no applicable good faith 
standard in drafting the notice letters (as is 
required for pleadings in all jurisdiction), 
the statutory right to repair process is not 
conducive to a “four corner” or “eight cor-
ner” analysis.

In jurisdictions that allow insurers to 
look to extrinsic evidence to establish or 

negate coverage, the determination of a 
duty to defend is a bit easier. In these states, 
an insurer is allowed to review facts out-
side a complaint to determine if a duty to 
defend exists. E.g., Montrose Chem. Corp. v. 
Superior Court, 861 P.2d 1153 (Cal. 1993); 
Northern Ins. Co. v. Morgan, 918 P.2d 1051 
(Ariz. 1995). The extrinsic evidence excep-
tion not only allows insurers to analyze 
and review the notice, but insurers are also 
permitted to investigate the claim for cov-
ered and non- covered damages. If, after an 
investigation, there are no potentially cov-
ered claims, an insurer should have an ade-
quate basis to deny a defense.

Thus, insurers need to understand the 
applicable duty to defend standard in the 
state in which the notice is pending to 
determine whether facts outside the notice 
(assuming the notice is treated as a com-
plaint) can be considered in analyzing 
coverage. If the jurisdiction applies either 
a “four corners” or “eight corners” test 
and there is no direct or analogous case 
law that provides guidance on what can 
be relied upon to determine the duty to 
defend, insurers may be limited to the 
sparse facts and/or allegations contained 
in the demand to determine their defense 
obligations unless and until they are devel-
oped further in the pre- litigation process.

Conclusion
“Right to repair” statutes will undoubt-
edly re-kindle the debate over what types 
of pre- litigation claims require a defense by 
an insured when traditional litigation has 
not been brought against an insured. Sim-
ilar to the issue of whether an insurer has 
a duty to defend state and federal environ-
mental cleanup claims, this issue has (and 
likely will continue) to result in a split of 
authority on the issue and resolution will 
likely depend upon the nature of the pre- 
litigation demand/process at issue, the pol-
icy language, and the facts of the claim. 
Until courts in more jurisdictions issue 
decisions addressing the scope of insur-
ers’ duty to defend the state- specific stat-
utory pre- litigation procedures, insurers 
should carefully analyze and consider the 
issues discussed above when determining 
whether pre- litigation construction defect 
claims give rise to a duty to defend in the 
absence of traditional litigation. 
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